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In the Court of Appoals of the District of Columbia. 


No. 2649. 

James C. Fountaine, Appellant, 

vs. 

Washington Railway & Electric Company. 


a Supreme Court of the District of Columbia. 

At Law. No. 54673. 

» 4 

James C. Fountaine, Plaintiff, 
vs. 

Washington Railway & Electric Company, Defendant. 

United States of America, 

DisPi'ict of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

X Declaration. 

Filed May 20, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54673. 

James C. Fountaine, Plaintiff, 
vs. 

Washington Railway & Electric Company, Defendant. 

The plaintiff, James C. Fountaine, sues the Washington Railway 
and Electric Company, a corporation, defendant, for that heretofore, 
to wit, March 26, 1912, and at the time of the grievances herein¬ 
after mentioned, the Washington Railway and Electric Company 
was a street railway corporation, having an office and agents, and 
doing business in the District of Columbia, and was operating its 
cars along certain streets and avenues in the City of Washington and 
District of Columbia, while plaintiff was a passenger of the ^d de¬ 
fendant Railway Company, endeavoring to board one of its said 
oars; that it then and there became and was the duty of the said de- 
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fendant Railway Company, through its employees and servante, hav¬ 
ing in charge the management, control and operation of its said cars, 
to exercise reasonable care in managing, controlling and operating 
its said cars so as to properly protect and safegnard its passengers and 
patrons from hull or injury when seeking ingress or egress from any 
of its said cars; but^ notwithstanding its said duty in this re- 
2 gard, said defendant Company became and was negligent, in 
that, on the day aforesaid, when one of its said cars was being 
operated in a southeasterly direction along and over Connecticut 
Avenue, at the corner of M Street, Northwest, it stopped to permit in¬ 
tending passengers there waiting, (of which plaintiff was one) to 
board said car, but before said plaintiff could safely get aboard of 
its said car—although then on the lower step thereof—said car, by 
reason of the carelessness and negligence of those in charge of and 
controlling and managing the same, as aforesaid, carelessly and 
negligently started said car forward with a jerk, throwing plaintiff 
off and injuring him; and said plaintiff, by reason of said negli¬ 
gence, was thrown from the car of the said defendant Company, to 
the ground, and thereby permanently injured by having his head 
cut and bruised in such a manner as to bring on severe, constant and 
long-lasting headaches, which have caused him to lose a great deal 
of sleep and rest, and his side, back and hip were so bruised, 
wrenched and sprained, and the muscles thereof were so sprained, 
strained and twisted, as to become permanently injured, and lus 
shoulder and arm were likewise badly bruised and strained, and said 
plaintiff was thus and othenvise shocked, bruised, hurt and injured, 
and became and was sick, sore, lame and disordered, and so re¬ 
mained for a long space of time, to wdt hitherto, and will so remain 
in the future, during all of which time, plaintiff suffered, and will 
• continue to suffer great bodily pain and mental distress and anguish 
of mind and body from the injuries and shock thus occ^ioned his 
whole system; and further, by reason thereof, said plaintiff 
3 has been hitherto, and will be in the future, hindered, pre¬ 
vented and incapacitated from properly doing and perform¬ 
ing his daily work, and has been specially damaged by having to lay 
out and expend for doctor’s sendees, medicines, ointments and lini¬ 
ments, a large sum of money, to wit, $150.00 in and about his en¬ 
deavor to be healed and cured of his said injuries, hurts, bruises, 
cuts and wounds, so as aforesaid occasioned him, and likewise had to 
•lay out and expend for nurse hire, to wit, $25.00; in all to his dam¬ 
age, Ten thousand Dollars ($10,000.00), besides costs. 

^ LEONARD J. MATHER, 

Atfy for Pl'ff. 

Plea, 

Filed June 14, 1912. 

♦ ♦ ♦ ♦ ^ ^ 

The defendant, for plea to the plaintiff’s declaration in the above 
entitled cause filed, says it is not guilty as alleged. 

J. J. DARLINGTON, 
Attorney for Defendant. 
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Joinder of Isme, 

Filed June 18,1912. 

The plaintiff, James C. Fountaine, joins issue upon the 
plea of the defendant Ra,ilway Company, heretofore filed in 

the above entitled case. ' 

LEONARD J. MATHER, 

Attorney for Plaintiff, 


Memorandum. 

November 26, 1913.—Verdict for defendant. 


Motion for New Trial. 
Filed November 29,1913. 


Comes now the plaintiff, by his attorney Leonard J. Mather find 
moves the court to set aside the verdict herein and grant a new tnal 

for the following reasons: i -j 

1. Because the verdict was and is contrary to the evidence. 

2. Because the verdict was and is contrary to the weight of the 

evidence. , , , . , t 

3. For error committed by the learned trial Justice in permitting 

the defendant’s attorney to interrogate witnesses in form to advise 
them of the previous testimony in the case, although, at the instance 
of said attorney, a motion had been made by him in the be^nnmg 
of the case excluding all witnesses from the court-room until called 

to testify. • ^ r 

5 4. For error of law committed by the learned trial Justice 

in permitting evidence to be given, by the defendant railway 
Company, showing that the plaintiff on former occasions had ^n 
seen to run for cars, and that a warning had been given him on those 

former occasions. . i j ^ • i 

5. And for other errors of law committed by the learned tnai 

Justice throughout and during the progress of the trial. 

LEONARD J. MATHER, 

Atify for PVff. 


William G. Johnson, Esq., Attorney for Defendant: 

You will please take notice that the above will be for ^gument 
on Friday next, December 5, 1913, at 10:00 o’clock A. M., or as 
soon thereafter as counsel can be heard. 

LEONARD J. MATHER, . ’ 
Attorney for Plaintiff. 
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Supreme Court of the District of Columbia. 

Friday, December 5, 1913. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

♦ ♦♦♦♦♦♦ 

Now again come here as well the plaintiff by his attorney Mr. 
L. J. Mather, as the defendant by its attorney Mr. W. G. Johnson; 
whereupon, the plaintiff’s motion for a new trial filed herein coming 
on to be heard, it is considered that said motion be, and 
6 hereby is overruled and judgment on verdict ordered. 

Therefore, it is considered that the plaintiff herein t^e 
nothing by his suit, and that the defendant herein go thereof witl^ 
out day and be for nothing held, and recover against the plaintiff 
the costs of its defense to be taxed by the Clerk, and have execution 
thereof. 

The plaintiff by his attorney of record in open court notes an ap¬ 
peal to the Court of Appeals of the District of Columbia, and the 
penalty of the bond for costs on said appeal is hereby fixed in the 
sum of one hundred dollars ($100). 

M emorandum. 

December 12, 1913.—Appeal bond approved and filed. 


Supreme Court of the District of Columbia. 

Friday, January 12, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

Comes here again the plaintiff, by his attorney, and prays the 
court to sign and make part of the record his bill of ex^ptions ^en 
during the trial of this cause, now for then, which is accordingly 

done. 


7 Memorandum. 

January 14, 1914.—'nme to file transcript of record in appellate 
court extended to and including February 2, 1914. 

Assignment of Err curs. 

Filed January 20, 1914. 

♦ ♦ ♦ ♦ . 

1. The Trial Court erred in permitting the def^dant to give in 
evidence the testimony of its witness, Henry CJ. Croo^> ^ alleged 
prior acts of negligence on the part of the plaintiff as bearing upon 
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the question of negligence in the case to be submitted to the jury 

for determination. . 

2. The Trial Court erred in refusing to instruct the jury to dis¬ 
regard the evidence of the defendant’s witness Henry C. Crook, ^ 
lating to the alleged prior acts of negligence on the part of the 

plaintiff. 

3. That the Trial Court erred in permitting the following question 
to be asked of defendant’s witness, Sergeant Conlon, after^ the exclu¬ 
sion from the trial court room of all the witnesses, at the instance of 


defendant’s counsel; i r 

“Q. Some of the witnesses have testified that this train of cars 

was standing across M' Street blocking the roadway; some of them 
say that the front car was as far south as the souUi curb line 
8 of M Street, and others say it was out to the middle of the 
street, and it was so far out in M Street that a carnage driv¬ 
ing on the right side west, w’^ould have to go over on the left ^de to 
pass. ‘You say you observed this car. I want you to tell where it 
was from your observation, and whether there was any such obstruc¬ 
tion on the street?” ^ 

LEONARD J. MATHER, 

Atfv for 


Designation of Record. 


Filed January 20, 1914. 

The Clerk of said Court will please prepare a transcript of record 
upon- appeal in the above case, as follows: 

1. Declaration. 


2. Defendant’s Plea. 

3. Memo, of Joinder of Issue. , ^ , 

4. Memo, of verdict of November 26, 1913, for defendant. 
5! Plaintiff’s Motion for a new trial, Nov. 29, 1913. 

6. Judgment on verdict of December 5th, 1913. 

7. Memo, of plaintiff’s appeal to Court of Appeals. 

8. Memo, of bond on app^. 

9. Bill of Exceptions. 


10. Assignment of errors. 

11. This designation. 


LEONARD J. MATHER, 


Att’y for Plaintiff. 


9 Supreme Court of the District of Columbia. 

United States of America, 

District of Cohiwhia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 8, 
both inclusive, to be a true and correct transcript of the record, ac- 
cording to directions of counsel herein filed, copy of which is made 
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part of this transcript, in cause No. 54673 at Law, wherein Jam^ C. ^ 
Fountaine is Plaintiff and Washington Railway & Electric Com- f 
pany, a Corporation is Defendant, as the same remains upon the files j 

and of record in said Court. j ^ 

In testimony whereof, I hereunto subscribe my name and aM s 

the seal of said Court, at the City of Washington, in said District, ^ 

this 23rd day of January, 1914. | 

[Seal Supreme Court of the District of Columbia.] | 

JOHN R. YOUNG, Clerk. I 

10 In the Supreme Court of the District of Columbia. I 

1 

At Law. No. 54673. ■ 


James C. Fountaine, Plaintiff, 
vs. 

Washington Railway & Electric Company, Defendant. 

Bill of Exceptions. 

Be it remembered that this case came on for hearing on Novem¬ 
ber 24, 25, and 26, 1913, before the Honorable Job Barnard, Asso¬ 
ciate Justice of the Supreme Court of the District of Columbia, and 

* thereupon, after the jury had been duly sworn, and all wit¬ 

nesses for plaintiff and defendant had been exclud^ on motion of 
defendant, the plaintiff, to maintain the issue on his part joined, 
called as witne.sses to the accident and surrounding conditions, 
Howard E. Bitting; Harold A. Wilson; Claude E. Harper; Garfield 
Brown; Joseph E. Smothers; Richard Grimes; Mrs. Mary S. Toney, 
and Mrs. James C. Fountaine, some of whom gave evidence tending 
to prove that on March 26, 1912, when the plaintiff was endeavoi- 
ing to board a south-bound train belonging to the defendant com¬ 
pany, consisting of two cars, by way of the rear entrance to the for¬ 
ward car,while the said carwas stationaryat its regular stopping place, 
on the north side of M Street and Connecticut Avenue, N. W., he was 
thrown from the step by the sudden storting and jerkmg fomard of 
said south-bound train, and badly injured, while all the plaintiff s 
witnesses gave evidence tending to prove that after the 
for some time thereafter the said train of cars stood in said M Street 
in a position partially closing said street to traffic, some claimi^ 
the train completely closed the street; others that it required 

11 traffic to go over to the left side to pass. , , ,. , 

And plaintiff also testified in his own behalf, and upon 
direct examination described the circumstances of the accident sub¬ 
stantially as follows: That he walked to the northwest comer of 
Connecticut Avenue and M Street to take a car; there was no c^ in 
sight, arid he stood there for a while, and after a few minutes a train 
of two cars came; when the cars got nearly to the stop, he stepped out 
near enough to step on the car; that he stepped up on the step of the 
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rear platform of the front car with his left foot, and two men were 
standing on the platform to his right; that he tried to reach around 
them and got his fingers over the horizontal bars—^the little brass 
bars on the car—and when he started to clinch down, the car started 
off with a jerk, and threw him to the ground. 

He was later asked on direct examination, and answered as fol¬ 
lows: 

‘‘Q. You have not told us whether or not you waited until this 
car came to a stop. Did you? A. Oh, yes; the car stopped.” 

On cross-examination the plaintiff was interrogated and answered 
as follows: 

Q. Is it not a fact that when the car approached M Street, the 
place where it regularly stops, either for a fire stop or to take on pas¬ 
sengers, that you attempted to board it before it stopped? A. No, 
sir; I had no need to do it. 1 had no need to do it, indeed. I was 
there in plenty of time, and before any car came in sight. 

Q. Is not that the fact? A. No, sir; I didn’t attempt to board 
that car until it came to a stand-still. Another thing, if it was not 
going to step there the law^ compels it to stop there, to my 

12 undei*standing. It is a fire stop, and the cars are bound to ' 
stop there, and I surely could have stepped on the car. I 

could have gotten part of the way on, if not all the way on. I didn’t 
get all the w^ay, I wish I had. 

Q. Now how certain are you that the car had come to a stop be¬ 
fore you attempted to board it? A. I am very certain, because I 
was in my right mind, and knew what I was doing. I had gotten 
on the car time and again, and surely wouldn’t get on a car going. 

Q. You never did get on a car while it w^as going? A. I may 
have in my life-time. 

Q. At that very point? A. I don’t remember getting on a car 
there before it stopped. 

Q. Are you sure of that? A. I don’t remember. 

Q. Well, would you remember? A. Would I remember it? 

Q. Don’t you know that you frequently got on the car there be¬ 
fore it stopp^, and were w^amed by the conductor about it? A. No, 
sir; I don’t remember anything of the kind. 

Q. Well, wdll you say it is not so? A. Yea \ said I don’t re¬ 
member getting on a car there before it stopped, in my life. Now, 

I don’t get on cars before they stop.” 

After the close of the plaintiff’s case, the defendant, to maintain 
the issue on its part join^, produced evidence tending to prove the 
plaintiff attempted to board th^ car before it stopped by running 
towards it and grabbing hold of it while it was in motion, and fell 
therefrom before the car stopped; that the train of cars stopped at its 
regular stopping place,on the north sideof M Street, after, and 

13 not before plaintiff fell, and that it made but one stop, with the 
front part of the fender on the front car in line with the 

north line of the sidewalk on the north side of M Street; that no part 
of said train projected into said M Street so as to obstruct the passage 
of vehicles, or to obstruct the passage of pedestrians along the line 
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of the sidewalk on the north side of M Street; that M Street at that 
point is 40 feet wide between curbs, and the front car of the train is 
29.97 feet long, and the rear car is 25 feet long; that M Street at that 
point is what is known as a fire stop, and that by Police Regulations 
of this District, cars are required to come to a full stop before pro¬ 
ceeding to cross said street, and are not permitted to stop or stand 
so as to project over the crossing into M Street, or to obstruct trafiic 
over the same. That after the accident, the plaintiff was picked up 
by the conductor and Sergeant Conlon, a police officer who was a 
passenger on said train of cars, and was by them assisted to the side¬ 
walk on the west side of Connecticut Avenue, at which time the said 
train of cars was still standing where it had first stopped, the whole 
of said train including the fender on the front car being north of the 
north line of the sidewalk on the north side of M Street. That about 
ten minutes after the accident the said train started south on its 
journey, passed entirely across M Street without stopping at any 
point therein, and made no further stop until it reached K Street. 

Next thereupon the defendant also gave in evidence the testimony 
• of Henry C. Crook, a conductor in the employ of the defendant, 
tending to prove that he was in charge of a car immediately be¬ 
hind the train of cars involved in the accident; that when he 
reached the switch at Dupont Circle he held his car there until this 
train, coming through P Street from Georgetown, could take the 
switch, and proceed down Connecticut Avenue, and then let his car 
immediately follow said train; that his car was less than a 
14 block behind the train, and going down Connecticut Avenue 
he looked out around his car, which was a box car, several 
times at the train ahead of him; that when his car crossed Jeffer¬ 
son Place he happened to look out and saw the plaintiff run out to 
the train and grab the car just Ijefore it came to a stop, and saw him 
Ml there; that after the accident, and while the plaintiff was on the 
sidewalk reclining against a tree, witness went over and looked at 
him, and recognized him as a man who had often ridden on wit¬ 
ness’s car, boarding it sometimes at M Street, and sometimes at L 
Street; that said witness further testified in response to questions of 
defendant’s counsel, and over the objection of plaintiff’s counsel, 
that plaintiff had repeatedly run for and jumped aboard the wit- 
ness’s car while it was in motion, and that witness had cautioned 
him that it was a dangerous thing to do, to the admission of which 
evidence of plaintiff’s said alleged prior acts of negligence, plaintiff, 
by his counsel, objected, and upon said objection being overruled by 
the court, on the ground that if the plaintiff was in the habit of 
doing this sort of thing it would have a bearing on the question of 
negligence to be decided by the jur\', duly took exception, which 
said exception was then and there entered by the court upon its 
m-nutes. 

That upon the close of all the testimony in the cause the follow¬ 
ing occurred: 
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^‘Mr. Mather: I would like to ask for the instruction, your 
Honor, which the court refused yesterday, and probably will now. 
The Court: What is that? 

Mr. Mather: That is as to this testimony of Mr. Croo^ the 
conductor of the Mount Pleasant car, who testified that Mr. roun- 
taine had on former occasions on the car of which he was conductor, 

run for it, and that he had warned him. j. v ♦ 

The Court: Yes. You got your point on that. You got 

15 your exception. 

Mr. Mather: Yes, sir; I simply wanted to renew it 
The Court: Yes.” 

To which ruling plaintiff’s counsel took an exception and the 
Court noted said exception on its mwnutes. 

(Note.— But the Court had not been asked to give any instruction 
to the jur\' with respect to said testimony and the only mstru^oM 
prayed hy plaintiff were those appearing in the charge of the Court 
to the jury hereinafter set forth.) 

During the course of the trial, the defendant ofltered as its 
witness to the accident the testimony of Sergeant Conlon, of the 
Metropolitan Police of this District, tending to show that he was a 
passenger in the rear car of defendant’s train, involved in the acci¬ 
dent; that when the car was close onto M Street he heard a shuf¬ 
fling, and it appeared to him that there were three hells given (it 
being in evidence that this was the emergency si^al for a sudden 
and immediate stop) that he went to the front of the car he was on; 
the car stopped right quickly and he looked down and there wm a 
colored man (the plaintiff) lying on the street; this w^ the first 
stop the car had made there; it had not stopped before &e accident 
happened; that he and the conductor took the plaintiff hy the arms 
and assisted him across the street to the parking and sat him do^ 
against a tree. (Counsel for defendant then propounded tt) the wit- 

nees the following question: , . . i. .u. a 

“Q Some witnesses have testified that this tram of cars was stand¬ 
ing across M Street, blocking the roadway. Some of them say that 
the front car was as far south as the south curb line of M Street, and 
others say it was out to the middle of the street,^ and it was so far out 
in M Street that a carriage driving on the right side west would 
have to go over on the left side to pass. You say you ohsei^ed this 
car. I want you to state where it was from your observahon and 
whether there was any such obstruction on the street. 

16 To this question counsel for the plaintiff objected, saying, 

I object to the form of the question. 

**Mr. Johnson : Well, I will withdraw the form of the question. 
Mr Mather: Well, you knew it was objectionable. ^ 

Mr*. Johnson: No, I don't think so; I will insist on it, then. 

The Court: Take the answer and go on.” 

To which ruling the plaintiff excepted, and the court entered^^d 
exception upon its munutes; thereupon the witness answered; me 

. , 2—2649a 
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street was not obstructed. That is a fire stop, and it was my duty to 
make the motorman either run back or run forward in order to dear 
M Street, as the fire stop there on that street always has to be kept 

dear.” 


Upon the close of all the testimony in the cause the Court in¬ 
structed the jury as follows: . , r 

“Gentlemen of the jury, this action is for the purpose of re¬ 
covering damages for an alleged injury that is averred to have oc¬ 

curred by reason of the negligence of tWs defendant railroad comr 
pany in starting its car while the plaintin was in the act of getting 

on, and before he had time to get on. ^ xi. 

“The whole case of liability is a question of fact as to whether 
or not the car had stopped and he was attempting to get on, and 
then the car started prematurely before he had a chance to get on 
securely. If you find the fact to be, from all the testimony, that 
he ran to get on that car while it was still in motion, and before 

it had come to a stop, and fell by reason of that attempt to get 

on the car, he could not recover, because that would be putting 
himself in that perilous position, and if not the sole cau^ 
iniury, it would certainly have contributed to it. So that the whole 
question of liability is to be determined by the fact whether 
17 that car had come to a stop and he was trying to get on, or 
whether the car was coming to a stop and he undert<^k to get 
on before it stopped, and lost his balance by reason of that i^ct. 

“There is evidence here tending to show that there was a sudd^ 
stopping of the car, and evidence, perhaps, on the other side, tid¬ 
ing to show that there was a sudden starting of the car. It will be 
for you to determine which one of those theories is correct. Was 
there a sudden starting of the car, or was there a sadden stopping of 
the car, or was the car stopped after the plaintiff fell? It does not 
matter whether there w^as a sudden stopping of the car. If someone 
was in danger the conductor had a right to stop the car as soon as 
he could do it, in order to prevent an accident or something of that 
kind; but if the man had already fallen before the car had stopped, 
of course the sudden stopping of the car had nothing to do with his 

“It may be that the sudden stopping of the car at the ipoini where 
it was stopped caused him to fall, or it may not be so. There is evi¬ 
dence, though, as I say, tending to show that there was either a 
sudden stopping of the car, or a sudden starting of the car ^ne or 
the other—and it is for you to say from all the testimony, which it 

was, and how it happen^. ^ xi. 

“Of course you are the sole judges of the credibility of these witr 

nesses, and must weigh the testimony; because if the testimony is 
equally balanced, that is, if the testimony for the defendant 
just as much as the testimonv for the plaintiff, and is just as credible, 
the plaintiff cannot recover,‘ because the burden of proof is on the 
plaintiff. The testimony in favor of the plaintiff must oyer-balance 
that in favor of the defendant, so that the scale would tip in favor 
of the plaintiff. In judging of this testimony you are to determine 
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which is most credible, which is the most likely to be the truth 
and the fact in regard to the case. 

There is a conflict of evidence about it, and it is for you 
to look at all the testimony, and to say which one is the most 
probable, and to make up your minds which one you will believe 
under all the circumstances. You will look at'the character of the 
witnesses their intelligence, their powers of observation, and their 
powers of ^pression, and their memory or lack of memory—what¬ 
ever they indicate on the witnes^stand that would enable you to 

judge of the credibility of their evidence. Those facts are all for 
you. 

The instructions that have been presented, or asked for by the 
parties, are ye^ brief, and I will read them. 

‘‘The plaintiff’s first prayer is as follows: 

04 . F plaintiff was boarding defendant’s car at M 

street and Connecticut Avenue, after it had reached a standstill. 

.• j j 1 * 1 1 1 i. tliat lie was a passenger, and en¬ 

titled to the highest degree of care from said defendant railway co^l^ 

safety and protection from hurt or injury; and if you 
further find that the plaintiff was thrown from said car by the hasty 
and improper starting of said car fonvard by the conductor of said 
defendant, your verdict must be for the plaintiff.’ 

‘‘The plaintiff’s first prayer is as follows: 

“ ‘You are instructed that if you find for the plaintiff you are to 
wnader, in estimating the damages, the injuries to the plaintiff and 
the damages resulting therefrorri to him. You are to take into con¬ 
sideration plaintiff’s loss of time and salary, if you find such loss 
was directly occasioned him by reason of the hurts and injuries 
su^in^ by him through this accident, and likewise the expense to 
which he has been put for doctors’ sendees, medicines, and lini- 
mente. You are also to take into consideration the sufferings in¬ 
cluding bodily pdn, in consequence of such injuries, and also the 
P^cntal pain and suffering attendant upon and as a natural 
ly incident of such bodily suffering; the injury to his nervous 
system^ if you find such to have been occasioned him—^and 
the character and extent of his physical disability; and you should 
award^^ch damages as will fairly and reasonably compensate the 
plaintiff for the personal injuries suffered by him.’” 

defendant I have granted these prayers: 

The jury are instructed that the sole charge of negligence in 
this case is that the defendant prematurely started a stationary car 
while plaintiff was in the act of boarding the same; and if the" jury 
^d from ^e evidence that the said car had not stopped at the time 

the plaintiff attempted to board the same, they must render a verdict 
for the defendant. 

The jury are instructed that the plaintiff is bound to prove his 
^ by a fair preponderance of the evidence, and unless the jury 
find that the weight of all the evidence in the cause establishes that 
the car was standing still when the plaintiff attempted to board it, 
and was started again and put in motion while he was attempting 
to board it, their verdict must be for the defendant. 



^2 JAMES C. FOUNTAINS VS. 

“ ‘The iury are instructed that'there is no evidence in ^e 
tendine to Aow that the plaintiff has been pemanently disabl^ 
by the accident, and if they should find for the plaintiff they cannot 
allow anv sum in damages for any Pe™anent disability 

“I think that is all I need _^y to you gentlemen. Take the decla 

ration and consider the case. 

And thereupon, after each and all of the said f eeptions were duly 
tilVpn a« afor^id, and entered upon the minut^ of the Court, be- 
’ fi^ Set given, and before the jury retired, counsel for Ae 
20 plaintiff then and there prayed the court to sign and th 
Bill of Exceptions, and at the request of said counsrf for th 

plaintiff the same is accordingly IgiA. 

Iword in this ease nunc pro tunc, this 12th day of January, iuia. 

JOB BARNAKD, Justwe. 

Feb. 2, 1914. Henry W. Hodges, clerk. 
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IN THE 


Goirt of Appeals, District of Golnbia. 

January Term, 1914. 


James C. Fountaine, 

Appellantf 

vs. 

Washington Railway & Electric 
Company. 


No. 2649. 


BBIEF FOR APPELLANT. 


Statement of the Case. 

Appellant (herein referred to as plaintiff), a passenger 
of the appellee street railway company (defendant below), 
sued in an action on the case to recover damages for 
personal injuries suffered by him March 26, 1912. 

Plaintiff claimed, and by his evidence below showed 
that he sought to board a south-bound train of two cars 
belonging to the defendant railway company by way of 
the rear entrance to the forward car, while said train was 
stationary, and at its regular stopping place on the north 
side of M street and Connecticut avenue northwest; and 
that he was thrown from the step of the car by the sud¬ 
den starting and jerking forward of said south-bound 
train, and badly injured. 

The defendant railway company did not deny that the 
plaintiff was injured, but claimed that he brought about 
his own hurt by running out of his way to meet the on¬ 
coming car and attempting to board it while it was still 




moving; although the M street crossing was a fire-stop 
“ and that by Police Regulations of this District cars are 
required to come to a full stop there before proceeding to 
cross said street” (R. 8), of which plaintiff was fully 
cognizant, stating that “ if it (the carl was not going to 
stop there the law compels it to stop there, to my under¬ 
standing. It is a fire-stop, and the cars are bound to 

stop there.” (R. 7.) 

The issue thus presented was one of fact, and although 
it would hardly seem possible that plaintiff should thus 
purposely, and yet entirely without motive, risk life or 
limb; for one reason or another, or with or without 
reason, the jury found against him, and the case is here 
now on the following: 

Assignment of Errors. 

1 . The Trial Court erred in permitting the defendant 
to give in evidence the testimony of its witness, Henry G. 
Crook, to alleged prior acts of negligence on the part of 
the plaintiff as bearing upon the question of negligence 
in the case to be submitted to the jury for determination. 

2. The Trial Court erred in refusing to instruct the 
jury to disregard the evidence of the defendant’s witness, 
Henry C. Crook, relating to the alleged prior acts of neg¬ 
ligence on the part of the plaintiff. 

3. That the Trial Court erred in permitting the follow¬ 
ing question to be asked of defendant’s witness. Sergeant 
Conlon, after the exclusion from the trial court room of 
all the witnesses, at the instance of defendant’s counsel: 

“ Q. Some of the witnesses have testified that this 
train of cars was standing across M street blocking 
the roadway; some of them say that the front car 
was as far south as the south curb line of M street, 
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and others say it was out to the middle of the street, 
and it was so far out in M street that a carriage driv¬ 
ing on the right side west, would have to go over on 
the left side to pass. You say you observed this 
car. I want you to tell where it was from your 
observation, and whether there was any such ob¬ 
struction on the street?” 

Argument. 

Taking up assignments 1 and 2, would it not seem un¬ 
reasonable for the jury to have found that the plaintiff had 
deliberately invited the accident by running forward to 
meet and board a moving car which he knew would come 
to him and stop at its regular stopping place if he waited 
for it; unless there was some potent and persuasive evi¬ 
dence offered by the defendant railway company, and 
that counter to his, plaintiff’s, right to recover? 

In looking over the Record it is not difficult to point 
to the evidence which brought about this result; for 
could anything more harmful or prejudicial be permitted 
to enter into a case of this kind than the fact that the 
plaintiff had been in the habit of boarding defendant’s 
cars at this point and at L street, and that he had before 
repeatedly run for and jumped on moving cars and had 
been warned against so doing; but that notwithstanding 
this warning, defendant’s witness, Crook (conductor on 
the box car following the car from which plaintiff’s acci- 
■ dent had occurred),—who was {most opportunely for the 
defendant) looking out around his car—saw the plaintiff 
do the self-same dangerous thing he had been cautioned 
against doing? (R. 8.) 

Had the defendant railway company any more right to 
prove as a part of its defense that the plaintiff had been 
negligent on other and prior occasions, than the plaintiff 
himself would have had the right to have shown the 
negligence of the defendant railway company on the 
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occasion in question, by proving that on other and prior 
occasions the motorraan and conductor in charge of the 
car from which plaintiff was thrown had been negligent 
in failing to stop the car sufficiently long at the place in 
question to enable intending passengers to board it? 

This evidence of supposed prior negligence was admit¬ 
ted, moreover, by the learned trial Justice below, on the 
express ground that if the plaintiff was in the habit of 
doing this sort of thing it would have a bearing on the 
question of negligence to be decided by the jury.” 
(R. 8.) 

Again, at the close of all the testimony, and after the 
court had had full and ample opportunity to consider 
the harmfulness and destructiveness of this evidence upon 
plaintiff’s rights, motion was made and refused for an 
instruction for its elimination from the consideration of 
the jury. (R. 9.) 

Yet once again, and on motion for a new trial, was it 
urged for the last time that this evidence was improp¬ 
erly admitted and could not have been otherwise than 
injurious and prejudicial to plaintiff’s right to recover; 
but the court was obdurate, and held to it that if the 
plaintiff had been in the habit of running for and jump¬ 
ing upon moving cars, then certainly was it proper to 
show it, and just as certainly was it proper for the jury 
not only to find it as a fact (although emphatically de¬ 
nied by the plaintiff—R. 7), but as well to consider it as 
a fact in determining whether the plaintiff had been hurt 
because of the defendant’s negligence, or injured as the 
result of his own. 

Now to the point, whether this evidence was properly 
or improperly admitted. 

Plaintiff had charged negligence as against the defend¬ 
ant railway company, in moving forward its train of 
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Defendant not only denied this, but in its defense at 
^mpted to prove by its witness, Crook, that the plStS 

«niZ in' " “■ ">• <" •« 

Thus on this issue of contributory negligence (unon 
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(6) Because being collateral to the issue, it was 
thereby incompetent to impeach the plaintiff. 

(a) Can evidence of similar negligent acts occurring 
prior to the happening under investigation, be admitted 

over objection taken? 

If not, is its admission reversible error? 

This evidence, it must be borne in mind, went to the 
jury as substantive evidence of usual conduct on the part 
of the plaintiff, occasioning and rendering it probable to 
the lay mind that his conduct was the same on the morn¬ 
ing of the accident. Indeed, under the ruling of the 
learned trial Justice, it was admitted expressly to have 
that intendment, and the jury could not well have under, 
stood otherwise. 

First, then, if the evidence was improperly admitted 
over objection and exception taken, would such ruling 
have been so prejudicial to the plaintiff as to justify this 
court in remanding the case for a new trial? 

To the point, and although the books teem with such 
authority, it is doubtless sufficient to quote from the sig¬ 
nificant language of the Supreme Court of the United 
States in Thompson v. Boivie, 4 Wall. 463, 471, which, 
early deciding that “ evidence of a habit of a maker of a 
note to gamble when drunk, is not admissible to show 
that a promissory note made by him was given for money 
lost at play,” said when speaking of the admission of tes¬ 
timony as to this habit for gambling when intoxicated: 

“ Did the Court err in admitting this evidence? 

“ If it did err in this matter, then the judgment 
must be reversed, for, undoubtedly, the jury, in the 
formation of their verdict, must have been greatly 
influenced by testimony that the general character or 
habit of Bowie was to gamble when intoxicated.” 


How much the more, then, would this ruling be au- 
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thoritatively guiding, when, as in the case at bar, the 
testimony was not allowed to go to the consideration of 
the jury untrammeled and alone, but was thus strongly 
impressed with the sanction and added weight of judicial 
opinion as to its proper and legal intendment and effect. 

Having found that the admission of this evidence, if 
improper, is reversible error; was the evidence under 
consideration improperly admitted, is next the subject of 
our inquiry. 

In Converse v. Railway, 139 U. S. 469, 477, the plain¬ 
tiff was run down by a train at a highway crossing, and 
evidence as to the negligent manner in which he crossed 
the track at this same point when going in the opposite 
direction some two hours before the accident happened, 
was sought to be introduced. 

Mr. Justice Harlan, voicing the opinion of the court, 

said: 

“ Plainly this evidence was irrelevant. It did not 
in anywise illustrate the issue as to whether the 
defendant was guilty of negligence, or whether the 
plaintiff was guilty of contributory negligence two 
hours later in the evening, when the plaintiff, re¬ 
turning from the country farm, attempted to cross 
the railroad tracks.” 

In Robinson v. Tramway Company, 164 Fed. 174,176, 
the question was discussed in connection with the sp)eed of 
a certain car in rounding a curve, as a woman passenger 
was there fatally injured by jumping out or being thrown 
from the car. During the trial plaintiff sought to show 
by a woman liv^ing in that locality, that on other occa¬ 
sions she had seen cars moving around the same curve 
at a very rapid rate,” and upon the rejection of this 
evidence by the trial court, error was assigned on appeal, 
and the court said: 

” The ruling was right. The offer fell within the 
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rule that in an action against an employer, where 
the sole charge is that an employee was negligent on 
a particular occasion, it is irrelevant to prove that 
he or some other employee, had been negligent on 
other occasions. 

Similarly was the question considered, exhaustively 
discussed, and decided in Railuuy v. McClish, 115 Fed. 
268, 275, 276, 277. 

To like effect with the Federal authorities do we find 
the State decisions, and as illustrative of the rule thus 
universally laid down, see the case of Dalton v. Railway^ 
114 Iowa, 257, 259, 260. In this case plaintiff’s intestate 
was killed at a railroad crossing. It was claimed in de¬ 
fense of the action brought that he was asleep in his 
buggy when struck, and that on prior occasions when 
crossing in his buggy, he had been seen to be asleep. 
Evidence in support of this claim was admitted below. 
On appeal the case was reversed on the point, the court 
saying: 

“ This evidence was admitted on the theory, we 
suppose, that it would tend to show he was asleep at 
the time he was struck by the train, or perhaps to 
show his habit in this respect. Such evidence was 
clearly inadmissible. Rarely, if ever, may previous 
isolated instances be shown, to prove a condition 
existing at the particular time in question. Evidence 
of this kind tenders collateral issues that the other 
party is not prepared or expected to meet, and is di¬ 
rect^! to points not directly in issue. Moreover, the 
circumstances surrounding these instances may not 
have been the same as those surrounding the main 
fact in dispute.” 

So, too, in Parker v. Portland Publishing Companyy 69 
Maine, 173, 174, 175, 176, where the question of negli¬ 
gence arose over the lighting of a hall and passage way 
to defendant’s place of business, and also concerned the 



leaving open of the doors to the elevator way. Prior 
negligent condition as to this was shown. The court, 
passing up>on the question when reversing the case, said. 

“ These facts were all collateral to the main issue, 
and should have been excluded, ‘ and the reason is, 
that such evidence tends to draw away the minds of 
the jury from the point in issue, and to excite preju¬ 
dice and mislead them; and, moreover, the adverse 
party, having no notice of such a course of evidence, 

is not prepared to rebut it.’ * * * 

“ It was immaterial to the issue whether, on some 
particular day or night previous to the plaintiff’s 
injury, the gates to the elevator had been closed or 
not; whether there had been sufficient light in the 
hall or not, or whether some individual had or had 
not been exposed to injury and had escaped. If 
evidence of this character is receivable, contradictory 
proofs would be admissible, and there would be as 
many collateral issues as there were collateral facts 
and witnesses testifying to them. 

“ The entire weight of judicial authority is against 
the reception of the evidence received subject to 
objection. The attention of the jury would be 
diverted from the questions really in dispute, and 
directed to what is entirely collateral.” 

The following cases also embody the same principle: 

Elevator Co. v. Neal, 65 Md. 438, 439, 452, 453. 

Baker v. Tush, 172 Pa. 528, 531, 532. 

Railway v. Rowland, 82 Tex. 166, 67, 70, 71, 72. 

Railway v. Morain, 140 Ill. 117, 122. 

Railway v. Lee, 60 Ill. 501, 504. 

Railway v. Durand, 65 Kas. 380, 384, 385. 

Whitney v. Gross, 140 Mass. 232, 233. 

Aiken v. Railway, 184 Mass. 269, 274. 

Clark, Admr. v. Smith & Hays, Recvrs. 72 Vt. 

138, 139. 

Railway v. Ives, 31 Tex. Civ. App. 272, 274. 






Eppendorfv. Railway j 69 N. Y. 195, 197, 198. 
Maguire v. Railway^ 115 Mass. 239, 240, 241. 

It is only too plain, from the above authorities, that 
prior acts of negligence, as substantive testimony bearing 
upon the issue of negligence or contributory negligence, 
are inadmissible, and constitute reversible error when 
allowed to be considered by a jury. 

This, not only because the issue is thus ramified into 
unknown quantities of collateral fact, unconnected even 
remotely with the real issue; not only because no legal or 
reasonable inference or presumption could be drawn to 
the issue from these uncertain and speculative collateral 
happenings, but because the admission of this sort of evi¬ 
dence would lead to a one-sided form of proof and carry 
the jury astray on immaterial matters; give rise to preju¬ 
dice concerning them in no wise concerning the issue 
supposedly being tried out; prolong and unduly lengthen 
the trial of cases, and bring about an endless confusion 
in the minds of the jurors as to what should guide and 
control them in their ultimate finding. 

Nor is the case of Railway v. Carrington, 3 App. D. C. 
101, 113, contra. 

In the Carrington case the question was as to the negli¬ 
gence of a gate-keeper in permitting the gates at a railway 
crossing to be up when a train was coming. 

Certainly in that case it was material and relevant to 
show the immediately prior condition of the man; whether 
he was intoxicated, asleep, or otherwise derelict in his 

duty. 

The difference between that case and the case at bar is 
that the prior condition of the gate-keeper in the Carring¬ 
ton case was so connected with the happening of the acci¬ 
dent as to form a link in the chain of circumstances 
surrounding the scene and happening of the accident 



itself; and therefore the condition of this gate-keeper 
immediately prior to the accident was a material and 
relevant fact, as bearing upon the question of his negli¬ 
gence: whereas, in the case at Bar, what possible bearing 
or connection could the plaintiff’s former actions—on 
days, weeks, months, and maybe even years before, for 
all we know—have upon the question of his negligence 
at the particular time under investigation? 

(h) On page 7 of the Record we find defendant’s 
counsel apparently laying the foundation for afterwards 
impeaching the plaintiff, and thereby affecting his credi¬ 
bility. 

We have already seen that this evidence is irrelevant. 

Was it likewise collateral? 

Generally speaking, when evidence is irrelevant, it is 
collateral, because it has no immediate connection with 
the issue. 

Bouvier says the word ** collateral ’ comes from (Lat. 
con. with, latus, the side) and means That which is by 
the side, and not the direct line. That which is addi¬ 
tional to or beyond a thing.” 

In Wave v. IFiarc, 8 Maine, 42, at page 53, it is said 
that questions are merely collateral “that have no im¬ 
mediate connection with the case.” 

So that having already established that plaintiff’s prior 
acts of negligence (if any such existed, save in the imagi¬ 
nation of defendant’s witness Crook) had no immediate 
connection with the case or with the issue,—for we were 
trying out in the case at bar defendant’s negligence and 
plaintiff’s contributory negligence to the accident that 
happened on March 26th, 1912; only that! nothing 
more 1—the conclusion inevitably follows that the evidence 

in question was “ collateral.” 

Having the foundation for this impeachment then laid 
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on purely collateral happenings, the defendant, of course, 
was bound by the answers received, and could not prop¬ 
erly or legally contradict or impeach the plaintiff thereon. 

Therefore the testimony of the defendant railway 
company’s conductor. Crook, contradicting and impeach¬ 
ing plaintiff in these particulars (R. 8) not only affected 
plaintiff’s credibility, but was plainly prejudicial and 
injurious to his right to recover. 

In Crawford v. United States, 30 App. D. C. 1, 24, 2o, 
26, the question arose during the cross-examination of 
Lorenz, a witness for the Government, who was asked 
concerning a conversation with one Polk, in Judiciary 
Square in 1903. Denying the substance of this conver¬ 
sation, Lorenz was afterwards sought to be impeached 
thereon. 

This court, in holding that the evidence “ sought to be 
brought out by the question asked Lorenz would have 
been inadmissible as part of the testimony on behalf of 
defendant” and was therefore ” collateral,” bottoms its 
ruling upon the following cases: 

‘‘In the case of Sloan v. Edwards, 61 Md. 89, 
Chief Justice Alvey states the rule upon the subject 
as follows: ‘ It is true the credit of a witness may be 
impeached by proof that he has made statements out 
of court inconsistent with his testimony given in 
court. But it is a general rule that a witness can not 
be cross-examined as to any fact which, if admitted, 
would be wholly collateral and irrelevant to the 
matters in issue, for the purpose of contradicting him 
by other evidence, and in this manner to discredit 
his testimony. And if the witness answers such an 
irrelevant question without objection, evidence can 
not afterwards be admitted to contradict his testi¬ 
mony on the collateral matter.’ 

‘‘ The rule for determining whether a fact inquired 
of in cross-examination is collateral is thus stated by 
Mr. Justice Sharswood, in the case of Hildeburn v. 


CuTTan, 65 Pa. 59: ‘ The rule is well settled that if 
a witness is cross-examined to a fact purely collateral 
and irrelevant to the issue, and answers it without 
objection, he can not be contradicted. The reason is 
obvious. The investigation might thus branch out 
into any number of immaterial issues upon the mere 
question of the credibility of a witness. * ♦ ♦ 

The test of whether a fact inquired of in cross-exam¬ 
ination is collateral is this: Would the cross-exam¬ 
ining party be entitled to prove it as a part of his 
case, tending to establish his plea?’ 

“ To the same effect is the case of Welch v. State^ 
104 Ind. 347, 3 N. E. 850, in which it is said: 

‘ Whether the matter inquired of on cross-examina¬ 
tion and proved by the State in impeachment of 
Cooper, was collateral to the main inquiry or not, is 
determined by this inquiry: Would the prosecut¬ 
ing attorney have been permitted to introduce it in 
evidence as part' of the State’s case? If he would 
not, it was collateral. If it was collateral, it was not 
competent to contradict it.’ 

“So in the case of State v. Goodwin, 32 W. Va. 
177, 9 S. E. 85, the court said: ‘ To impeach a 
witness by showing that on another occasion he made 
a statement contradicting one made on the trial, 
that statement must relate to a matter material to • 
the case—must concern a fact involved in the evi¬ 
dence. * * * When a witness is cross-exam¬ 

ined on a matter collateral to the issue, his answer 
can not be subsequently contradicted by the party 
putting the question. The test of whether a fact 
inquired of on cross-examination is collateral, is 
this: Would the cross-examining party be entitled 
to prove it as a part of his case, tending to establish 
his plea?’ ” 

Again was this rule emphasized upon in Thompson 
Starrett Company v. Warren, 38 App. D. C. 310, 314, 
315, 316; although in that case a witness, James, had 
been cross-examined as to a material matter, one that the 
plaintiff would have been “ entitled to prove as a part of 




his case in chief,” and consequently had the right to 
impeach, contradict, and affect the credibility of the wit¬ 
ness upon. 

The court said: 

“ The rule established by the weight of authority 
is that the sbitement must be material, in effect 
involve an assertion inconsistent with one made on 
the stand, and relevant; that is to say, a fact that 
the cross-examining party would be entitled to 
prove as part of his case.” 

In the case of Railway v. Philipps^ 91 Tex. 278, 281, 
the question arose in the endeavor to impeach one 
Hartley, engineer, who testified that he did not see the 
injured boy, and did not know that his engine had struck 
him. On cross-examination he was asked if he had not 
seen a man by the track pointing back to where the in¬ 
jured boy lay after the accident, and upon denying this, 
was sought to be contradicted thereon. 

Said the appellate court: 

” The evidence made an issue before the jury which 
was not involved in the pleading of the parties, but 
which was made the basis of an attack upon the 
credibility of the witness Hartley by first examining 
him with regard to it, and then introducing evidence 
to contradict his statements made with reference 
thereto. 

“It is elementary, that a witness can not be im¬ 
peached by contradicting him upon an immaterial 
matter, and we know of no case in which the imma¬ 
teriality of the matter, about which the impeaching 
testimony is introduced, was more apparent than in 
this. 

“ Hartley was an important witness for the defend¬ 
ant, and whatever tended to destroy his credit before 
the jury, if improperly admitted in evidence, must 
necessarily constitute material error. The import¬ 
ance of this testimony is emphasized by the fact that 



the Court of Civil Appeals holds that the evidence of 
Merrill contradicting the engineer, was sufficient to 
justify a jury in wholly discarding the evidence of 
the witness Hartley. The jury may have taken the 
same view of it. The judgment of the District Court 
must be reversed and the cause remanded on account 
of the error committed in admitting the evidence of 
Merrill.” 

How much the more, then, would this language be 
applicable where the plaintiff himself was the witness; 
and with what increase of emphasis would evidence of 
this nature bear upon the credibility of a plaintiff? 

So that, if this irrelevant and collateral evidence could 
not have been shown for any purpose, independently of 
the contradiction, then just as certainly, tested and meas¬ 
ured by the above rule, this evidence was not admissible 
for the purpose of contradicting or impeaching the 

plaintiff. 

To the same effect are the following cases: 

Seavey v. Dearborn, 19 N. H. 351, 355, 356. 

Raihvay v. Moraine 140 Ill. 117, 122. 

Combs V. Winchester, 39 N. H. 13, 16, 17. 

Lane v. Bryant, 9 Gray, 245, 247, 248. 

Railway v. Webb, 99 Ky. 332, 347, 348. 

Railway v. Moore, 59 S. W. 282, 283, 284. 

Cooper V. State, 89 S. W. 816, 817. 

Gamer v. State, 76 Miss. 515, 520, 521. 

Finn V. New Eng. Tel. Co. 101 Me. 279, 281, 282, 

283 

Sherman v. Railway, 106 N. Y. 542, 546, 547, 
548. 

McGurk \. Railway, 93 N. Y. Supp. 1081, 1082. 

Wimmer v. Railway, 92 App. Div. N. Y. 258, 
259, 260, 261. 

The Saranac, 132 Fed. 936, 941, 942. 



Wojtylak v. Coal Co. 87 S. W. 506, 514. 

George v. State. 16 Nebr. 318, 320, 321. 

In conclusion—for it is hardly necessary to take up for 
consideration the third assignment of error—and quoting 
from the case of Carrv. Railway^ 163 Mass. 360, 361, 
wherein the points discussed under assignments of error 1 
and 2 were involved and tersely disposed of, we find that 
testimony of plaintiff’s habits for sobriety was offered to 
contradict evidence that he was intoxicated at the time of 
the accident, and upon the refusiil of the lower court to 
admit it, exception was taken and the ruling of the trial 
court assigned as error. 

Said Mr. Justice Holmes: 

“ The testimony as to plaintiff’s habits was not ad- • 
missible to contradict the evidence that he was intoxi¬ 
cated at the time of the accident. Neither was it 
admissible to meet the testimony brought out by the 
plaintiff on cross-examination, that he had been seen 
intoxicated several times before the accident. The 
latter testimony was immaterial, and the plaintiff was 
not entitled to contradict it.” 

It is accordingly urged that inasmuch as the admission 
of Crook’s testimony, over plaintiff’s objection, clearly 
constitutes error under the law, this case should be 
remanded for a new trial: both because injuriously 
irrelevant, and collateral, and therefore inadmissible for 
the purpose of contradicting and impeaching plaintiff. 

Leonard J. Mather, 

John Doyle Carmody, 
Attcyrneys for Appellant. 
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Statement. 

The statement of facts in the brief for appellant does 
not, in the opinion of counsel for appellee, present the 
facts disclosed by the bill of exceptions with the accuracy 
or sufficiency necessary to give this court a proper 
understanding of the circumstances under which the rul¬ 
ings complained of were made, and a further statement 
is therefore deemed to be proper. 

The act of negligence alleged in the declaration is that 
while a car of the defendant was standing at Connecticut 
Avenue and M Street, to receive passengers, the plaintiff 
attempted to board the same, and while so attempting, 
but before he could safely board the car, the car was negli 
gently started and he was thrown to the ground (Rec., p. 
2). The general issue was pleaded (Rec., p. 2), and the 
plaintiff gave in evidence the testimony of witnesses 


tending to show that while a train of two cars of the de¬ 
fendant was stationary at its regular stopping place on 
Connecticut Avenue on the north side of M Street, and 
while the plaintiff was in the act of boarding one of the 
cars, and before he could reach, a position of safety, the 
train was suddenly started forward and the plaintiff 
was thereby thrown to the ground (Rec., p. 6). 

The plaintiff did not rest with this prima facie proof, 
but went further, and in order to support his contention 
that the car had stopped before he attempted to board 
it and had then been negligently started, and again 
stopped after plaintiff fell, gave further evidence tending 
to show that the intersection of Connecticut Avenue 
and M Street is a “fire-stop” under regulations, and that 
the car was required by law to stop on the north side 
of M Street before attempting to cross; that it made that 
stop, then started and stopped a second time after plain¬ 
tiff fell, the train of cars having run, between the first and 
second stops so far into and across M Street that at the 
second stop it was standing so far into and across M 
Street as practically to close that street to traffic (Rec., 

pp. 6-7). 

The plaintiff, testifying in his own behalf, gave a some¬ 
what detailed account of his movements on that occa- 

“He walked to the northwest corner of Connec¬ 
ticut Avenue and M Street to take a car, 
was no car in sight, and he stood there for a while, 
and after a few minutes, a train of two cars 
came; when the cars got nearly to the stop, he 
stepped out near enough to step on the car, that 
he stepped up on the step of the rear platform of the 
front car with his left foot, and two men were 
standing on the platform to his right; that he tried 
to reach around them and got his fingers over 
the horizontal bars—the little brass bars on the 
car—and when he started to clinch down, the car 
started off with a jerk, and threw him to the 
ground” (Rec., pp. 6-7). 




It should be noticed here that in this account the 
plaintiff wholly failed to touch the vital point whether 
the car stopped before he attempted to board it. In fact 
he does not state that it stopped at all. It was “when 
the car got marly to the stop,” that “he stepped out near 
enough to step on the car” and “stepped upon the step 
of the rear platform” etc. 

Later, in response to a somewhat leading question 
from his counsel, he testified as follows: 

“Q. You have not told us whether or not you 
waited until this car came to a stop. Did you? 

A. Oh, yes; the car stopped” (Rec., p. 7).” 

On cross-examination, he testified as follows: 

“Q. Now, how certain are you that the car had 
come to a full stop before you attempted to board 
it? 

A. I am very certain, because I was in my 
right mind, and knew w^hat I was doing. I 
had gotten on the car time and again, and surely 

wouldn’t get on a car going. 

Q. You never did get on a car while it was 

going? 

A. I may have in my lifetime. 

Q. At that very point? 

A. I don’t remember getting on a car there before 
it stopped. 

Q. Are you sure of that? 

A. I don’t remember. 

Q. Well, would you remember? 

A. Would I remember it? 

Q. Don’t you know that you frequently got 
on the car there before it stopped and were 
warned by the conductor about it? 

A. No, sir; I don’t remember anything of the 

kind. 

Q. Well, will you say it is not so? 

A. Yes. I said I don’t remember getting on 
a car there before it stopped, in my life. Now, 
I don’t get on cars before they stop” (Rec., p. 7). 





The evidence for the defendant tended to show that the 
car made but one stop, at M Street, and that stop was on 
the north side of the north sidewalk with no part of the 
train projecting beyond the line of the north sidewalk 
of M Street; that it did not obstruct either the passage 
of pedestrians along the line of the sidewalk or of vehicles 
in the carriage way; that the plaintiff attempted to board 
the car by running towards it and grabbing hold of it 
while it was in motion and fell therefrom before the car 
stopped (Rec., p. 7). That the car did not move into 
M Street until after the plaintiff had been picked up by a 
police officer and the conductor and assisted to the side¬ 
walk on Connecticut Avenue, and that it then proceeded 
south, entirely crossing M Street and making no stop 
across or within the same, nor anywhere until it reached 

K Street (Rec., pp. 7-8). 

Defendant also offered the testimony of Henry C. 
Crook, conductor of the car immediately in the rear of the 
train involved in the accident tending to show that his car 
was less than a block behind the train, and when his car 
crossed Jefferson Place he looked out and saw the plain¬ 
tiff run out to the train and grab the car just before it 
came to a stop, and saw him fall there. While plaintiff 
was on the sidewalk, witness went over and looked at him, 
and recognized him as a man who had often ridden on 
witness’ car, boarding it sometimes at M Street, and some¬ 
times at L Street. He further testified, over plaintiff’s 
objection and exception, that the plaintiff had repeatedly 
run for and jumped aboard the witness’ car while it was 
in motion and that witness had cautioned him that 

it w^as a dangerous thing to do (Rec., p. 8). ^ ^ 

The admission of this evidence of the plaintiff’s con¬ 
duct on prior occasions is the basis of the error assigned in 

• this case. 




ARGIJMLENT. 


Three errors are assigned against the judgment 
of the court below (Rec., pp. 4-5), which will be con¬ 
sidered in the inverse order in which they are assigned. 

I. 

The Third Error Assigned. 

The objection and exception to which this assign¬ 
ment of error relates is to the form of a question asked 
of one of defendant’s witnesses, Sergeant Conlon, a police 
officer who was on the car at the time of the accident 
(Rec., p. 9). This assignment of error is not argued in the 
brief for appellant, but as it is set out as one of the errors 
relied upon (Brief, pp. 2-3), is probably not abandoned. 

By the bill of exceptions it appears that the plaintiff 
gave evidence tending to show that 

*^after the accident and for sometime thereafter 
the said train of cars stood in said M Street in a 
position partially closing said street to traffic, 
some claiming the train completely closed the 
street; others that it required traffic to go the left 
side to pass” (Rec., p. 6). 

The question propounded to Sergeant Conlon merely 
directed his attention to this alleged situation, as ex 
planatory, and then asked: 

“You say you observed this car; I wan^ you to 
state where it was, from your observation, and 
whether there was any such obstruction on the 
street” (Rec., p. 9). 

The objection was to the “/orm of the question” with¬ 
out suggesting in what particular it was formally ob-^ 
jectionable, and, as shown by the colloquy between coun¬ 
sel and the court (Rec., p. 9), when counsel for defendant 
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offered to change the form of the qu^tion, plaintiff’s 
counsel did not then indicate the respect in which the 
question was formally defective, but contented himself 
with imputing to defendant’s counsel an intentional 
impropriety. Neither the court nor counsel for de¬ 
fendant being advised as to the particular objection 
to the form of the question, it was allowed to stand and 
the answer (to which there was neither exception nor 
objection) was taken. 

It is respectfully submitted that the question was en¬ 
tirely proper, but even if open to an objection to its mere 
form, such objection can not properly be availed of m an 
appellate court, especially when the objection of form 
was not pointed out in the court below nor even m the brief 

in this court. 

II. 

The Second Error Assigned. 

The second error assigned is that the court erred in 
refusing to instruct the jury to disregard the evidence 
of Crook as to prior acts of negligence by the plaintiff. 

This alleged error has no basis of fact in the case, as 
conclusively established by the record. The court 
not only did not refuse to instruct the jury to disregard 
this testimony, but was never requested to do so, nor to 
give the jury any instruction on the subject. And neither 
in the instructions given, nor in the general charge was 
there any mention of or allusion to this piece of testimony. 
The only foundation for this alleged error is the remark? 
made by counsel for the plaintiff in a colloquy with the 
court (Rec., top p. 9), in which counsel for plaintiff 
inaccurately referred to his previous objection and ex¬ 
ception to the admission of this testimony as an in¬ 
struction.” Not only does the bill of exceptions not 
show any request for an instruction or any motion with 
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respect to this evidence, other than the objection to its 
admission, but it distinctly and affirmatively shows that 
no such request was ever made. The bill of exceptions 
states, with respect to this very colloquy, that: 

‘^The court had not been asked to give any 
instruction to the jury with respect to said testi¬ 
mony and the only instructions prayed by plain¬ 
tiff were those appearing in the charge of the court 
to the jury hereinafter set forth” (Rec., p. 9). 

The only instructions which the plaintiff requested of 
the court will be found set out, verbatim, in the general 
charge (Rec., p. H), and an examination thereof will 
show that no reference whatever is made therein to this 
evidence. The alleged error, has, therefore no basis in 
fact, as the record shows that the alleged ruling complained 
of was never made by the court. Moreover, even if some 
instruction on this subject had been requested, as it does 
not appear in the record, this court could not possibly 
say that its refusal was error. Even the colloquy be¬ 
tween court and counsel (Rec., p. 9), the sole basis 
for this claim of error, does not disclose the terms or 
nature of the instruction desired, and its alleged purport 
and effect appear only, and for the first time, in the assign¬ 
ment of errors filed January 20^ 1914 (Rec., p. 4) nearly 
two months after the rendition of the verdict, November 
26, 1913 (Rec., p. 3). 

It is respectfully submitted that the second error 
assigned, being based upon an alleged ruling which the 
record shows never took place in the trial should be dis¬ 
regarded by the court. 


• 
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III. 

The First Error Assigned. 

The first objection is founded upon the admission 
in evidence of the testimony of the witness Crook, that 
the plaintiff had frequently jumped aboard the witness 
car while it was in motion, and that witness had cautioned 

him that it was dangerous. ^ 

The objections are that this evidence was irrelevant 

as substantive proof of plaintiff’s negligence, and inad¬ 
missible in contradiction of. plaintiff because plainti s 
denial of such acts was a collateral matter. 

It may be freely conceded, for the purposes of thLs 
case, that evidence of prior acts of negligence are not 
admissible in proof of a particular act of negligence 
charged. The reason of the rule is that the lack of 
necessary connection between the two acts makes t e 
former irrelevant. 

But evidence which would be irrelevant under ordinary 
circumstances may be made relevant by the testimony 
of the party against whom it is offered. . , 

The testimony of the plaintiff in his own behalf was 
obviously ambiguous. His account of the accident was 
entirely consistent with his having boarded the car 
before it stopped. According to his testimony it was 
when the car got “nearly to the stop” that he ^ cPPed out 
“near enough to step on the car,” and it is in that situa ^ 
tion that he “stepped upon the step of the rear plat orm 
(Rec p. 6). He then describes his efforts to get a hand 
hold on the bars, reaching around two men on the p a - 
form, and says the car started off with a Jerk. H 
own counsel observing that all this was c“"^®t®nt wth an 
effort to board a moving car so reminds him Y 
have not told us whether you wailed until this car cam. 
to a stop, did you?” Then for the_ first time he states 

'•‘Oh, yes; the car stopped” (Rec., p. 7). 
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Assuming that he was truthful in motives the correct¬ 
ness of this statement depended upon the accuracy 
of his memory. He had remembered all the details of his 
conduct, even to the manner in which he used his fingers, 
and the ‘‘jerk’’ of the car, but wholly failed to remember 
the vital fact that he “waited until this car came to a 
stop” until prompted by a leading question. 

It was neither irrelevant nor collateral to inquire, on 
cross-examination, how accurate that memory was, nor 
upon what reliance he rested for his recollection. Upon 
cross- examination as to this reliance, the certainty of his 
recollection, he referred to no contemporaneous fact or 
circumstance, but relied solely upon his past habit and 

conduct. 

“I had gotten on the car time and again and 
surely wouldn’t get on a car going. I said I don t 
remember getting on a car there before it stopped 
in my life. Now, I don’t get on cars before they 

stop” (Rec., p. 7). 

Having thus set up this alleged careful habit of a life¬ 
time, his uniform abstention from boarding moving 
cars as the sole basis for his certainty as to his conduct 
on this occasion, was it not obviously relevant and com¬ 
petent to ask him, as was done, if he had not frequently 
l)oarded the car there before it stopped and been warned 
by the conductor about it? And had he answered yes, 
instead of no, would not that answer have been admis¬ 
sible against him? The reasons which a witness gives for 
his recollection of a relevant fact are always as relevant as 
the fact. If a witness gives as a reason for his recollection 
that it was a dark night and snowy or rainy, although 
the state of the weather be itself utterly irrelevant, it is, 
by the plainest principles and uniform practice compe¬ 
tent to show that the weather was clear, the night 
bright moonlight, and that there was no fall of snow or 
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rain. The most important function of cross-examination 
is the ascertainment, where possible, of the basis of the 
witness’ recollection. When, therefore, the mtness 
makes the basis of his recollection an otherwise irrelevant 
fact, that fact at once becomes relevant, because the 
basis of a recollection is as relevant as the recoUectio 

‘*"The witness in answering was giving his own mental 
condition and processes; he might have based reco - 

lection upon any other facts or • 

uniform and unvarying practice and those facts or c 
cumstances would have been equally open to investiga¬ 
tion and contradiction by opposing proof. 

It is respectfully submitted that the evidence object^ 
to was neither irrelevant nor collateral, but plain y 
competent as tending to show that the witness recollec¬ 
tion was founded upon an erroneous basis. 

The cases cited in appellaiit’s brief are without appli¬ 
cation to the case before the court, as they are ° 
them cases in which the witness had based his recolle - 
tion of the fact upon his past uniform practice. 

IV. 

Even if Incompetent, the Admission of this Evidence 

Was Harmless to Plamtiit. 

Even if the testimony admitted had been irrelevant, 
its admission would not constitute reversi ® 

In the first place, unless believed by ^ 

no effect whatever. As appears by ‘he record the same 
witness who gave this testimony also testified that he 
“saw the plaintiff run out to the tram and the ca 
just before it came to a stop and saw ® 

(Rec p 9). In this he was corroborated by the evidence 

Kte ln.»e. (R«, P. 7). Mlhe jury beheved thi, 
evidence that was the end of' plaintiff s case un er 
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instructions of the court (Rec., p. 11) to which no objec¬ 
tion was made. True, this evidence was contradicted 
by the plaintiff and some of his witnesses (Rec., pp. 
67). But the testimony of the witnesses as to plaintiff’s 
previous conduct was also contradicted by the plaintiff 
and wholly uncorroborated. Counsel for appellant would 
have this court assume that the jury disbelieved Crook, 
and the other witnesses who corroborated him, as to the 
absolutely controlling fact that plaintiff attempted to 
board the moving train, but believed the contradicted 
and uncorroborated statement of the same witness that 
the plaintiff had frequently theretofore boarded a mov¬ 
ing car and been warned about it. And this, in the face 
of the instructions and charge of the court, which wholly 
ignored this evidence as to plaintiff’s previous acts 
entirely and submitted to the jury the single question 
whether on the particular occasion of this accident, the 
plaintiff attempted to board this particular car before 
it stopped and was, in consequence, thrown therefrom. 
It is submitted that courts will not indulge in such 
fanciful assumptions in order t>o find reversible error. 

In Lancaster vs. Collins, 115 U. S., 222, the court says 
(p. 227): 

“No judgment should be reversed in a court of 
error when it is clear that the error could not have 
prejudiced, and did not prejudice, the rights of the 
party against whom the ruling was made.” 

In Holmes vs. Goldsmith, 147 U. S., 150, the court 
says (p. 164): 

“The modem tendency, both of legislation and 
of the decisions of the courts, is to give as wide a 
scope as possible to the investigation of facts. 
Courts of error are especially unwilling to reverse 
cases because unimportant and possibly irrele¬ 
vant testimony may have crept in, unless there is 
reason to think that practical injustice has been 
thereby caused.” 
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And wher© it is admitted that an erroneous ruling has 
been made in the admission or exclusion of evidence the 
court will examine the facts disclosed by the record 
to determine whether the error could, in reason, have been 
prejudicial to the party complaining. 

Thus, in the case of Fidelity and Deposit Company vs. 
Courtney, 186 U. S., 342, the court says (p. 351): 

“But the fact that error was committed in the 
particulars just stated does not necessarily lead 
to a reversal, since the settled doctrine is that 
even if error has been committed, yet if it appears 
clearly from the record that such error was not 
prejudicial, the judgment can not be disturbed. 
Wright vs. Hedden, 155 U. S., 228, 235; Fidelity 
Association of Philadelphia vs. Mettler, 185 U* 
261. In order to determine whether prejudice 
resulted from the rulings referred to, it becomes 
essential to state the facts as portrayed in the bill 
of exceptions.” 


The court then examines, at length (pp. 351 to 359) 
not only the evidence set out in the bill of exceptions, but 
the instructions of the court bearing on the questions pre¬ 
sented and concludes (p. 359) “that no foundation exists 
for holding that prejudicial error resulted.” 

And in Delaware, etc.. Railroad Co. vs. Converse, 139 
U. S., 469, much relied on by appellant’s counsel, the 
court’held that the speed oi the train was an irrelevant 
fact in the case, and yet sanctioned the admission of evi¬ 
dence to impeach the credibility, by way of contradiction, 
of one of defendant’s witnesses as to the speed of the 
train. The witness had testified on direct examination 
that the train was traveling at about ten miles an hour. 

On cross-examination, he was asked if he had not 
stated to one Stewart that the train was running at 
sixteen miles an hour, which he denied. Plaintiff was 






permitted, over objection, to call Stewart to contradict 
him. The court says (p. 477): 

“The object of the evidence to which the de¬ 
fendant objected was to impeach the credibility 
of O’Brien. It was competent for that purpose. 
But if it was not, the admission is not ground 
for reversal. Whether the train when it struck the 
plaintiff’s buggy was going at the rate of ten or 
sixteen miles an hour, the court rightly held the de¬ 
fendant guilty of negligence, leaving the jury to 
determine, upon the evidence, the question of 
plaintiff’s contributory negligence.” 

Where it is plain, therefore, that the verdict could not 
have turned upon the evidence the admission or exclusion 
of which is claimed to be error, the court will not con¬ 
sider the alleged error. 

It is respectfully submitted that the evidence of Crook 
was properly admitted and that the record clearly shows 
that with or without it no other result could have been 
reached by the jury under the instructions of the court. 
and that the judgment should be affirmed. 

WM. G. JOHNSON, 

Counsel for Appellee, 












